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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK X

Queens Neighborhoods United (aka “QNU”), New
York City Council Member Francisco Moya, New
York State Senator Jessica Ramos, Desis Rising Up
and Moving (aka “DRUM”), Alexandra Owens,
Tania Mattos Jose and Jorge Cabanillas,

Index No.

Petitioners, AFFIDAVIT OF RICHARD NAGAN

For a Judgment Pursuant to CPLR Art. 78

-against-

New York City Board of Standards and Appeals,
New York City Department of Buildings, AA 304
GC TIC LLC, 82 BAXTER TIC LLC, ZM 304 GC
INVESTOR TIC LLC, 304 GC TIC LLC, Sun
Equity Partners, Heskel Group, and Target
Corporation,

Respondents.

X

State of New York )
) SS:
County of New York )
Richard Nagan, being duly sworn, deposes and says:
1. Iam a Building and Zoning Law Consultant and a licensed New York City Department
of Buildings (DOB) Class 2 Code and Zoning representative employed by Nagan Ex
Consultants Inc., whose offices are located at 1029 Neill Avenue, Bronx, New York

10461. I am licensed by the DOB to submit applications for approval and attend

appointments with DOB technical staff to review and resolve Objections.
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2. Iprovide professional consultations services in New York City Building and Zoning
Law. My areas of expertise include The New York City Building Law, New York City
Zoning resolution and New York City Rules and Regulations relating to buildings and
construction.

3. I make the following statements based upon my personal knowledge and upon review of
official records where noted.

Target is a Department Store

4. I called Target’s Tribeca location on September 17, 2019, and the phone directory says,
“to reach a specific department, press 2.”

5. T'would advise any client that was proposing to build or rent to a store with sections
dedicated to different themes, like a Market and a Pharmacy (see photos of Target’s
Lower East Side location below), would be treated as a department store under N.Y.C.
Zoning. In contrast a store that only had aisles of goods mixed together would be treated

as a variety store.

Market

Electronics
Home

CVS Pharmacy
Beauty
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NYC DOB Plan Examination Procedures

6. When a property owner or tenant seeks a Permit for a construction project, they must file
an application with the DOB. The application must include an application form and a set
of drawings prepared by a Registered Architect and/or Licensed Professional Engineer.
The application can be submitted to the DOB for review in one of three ways, (1)
Standard Examination; (2) Self Certification of Objections; or (3) Professional
Certification.

7. When either Standard Examination or Self Certification of Objections is selected on the
application, DOB assigns the application to a plan examiner. The examiner reviews the
application and plans for completeness and compliance with the N.Y.C. Zoning
Resolution and the N.Y.C Construction Codes, per a 1975 Directive explaining to
Department staff that review is not needed where the applicant has hired professional
architects or engineers based on the fact that those architects and engineers spend a lot of
time developing the plans. See Exhibit 1. The Directive allows DOB staff to assume that
architects and engineers are “sufficiently familiar with the building laws of this City” that
they can be the ones to decide whether their own plans require review by DOB staff. The
1975 Directive is still in effect today.

8. [If the plan examiner finds that there are pieces of the application missing or any issues
with the content of the submitted materials, the examiner will disapprove it and direct the
applicant to make corrections by providing a completed Notice of Objections form. See
Exhibit 2 (blank Notice of Objections form).

9. Ifthe applicant disagrees with any objections in the Notice, the applicant can request

reconsideration by filling out an Additional Information form (AI-1). An Assistant Chief
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Plan Examiner or the Chief Plan Examiner will review the Notice and either reverse or
uphold the objection. Reversal can include conditions, such as the filing of certain
documents or additional plans and/or applications. If the objection is upheld and the
applicant disagrees with that outcome, the applicant can request an appointment with an
Assistant Chief Plan Examiner or the Chief Plan Examiner to discuss the matter. The
appointment will be granted or denied. There is no provision in any policy document for
this process. If it is upheld, the applicant can then file for a determination by the Borough
Commissioner’s office and, if the objection is upheld again, to the Technical Affairs unit.

10. How the applicant can respond to a Notice of Objections for which he or she does not
request reconsideration is determined by whether they selected the Standard Examination
or Self Certification of Objections review procedure when first filing the application:

a. If Standard Examination is selected, the applicant or a filing representative must
bring a revised application and plans to a plan examination appointment. At the
appointment, with the applicant or filing representative present, the DOB
examiner will mark the objections that are satisfactorily resolved. If all objections
listed in the Notice of Objections are resolved and the application is complete
with all required items submitted, the examiner will approve. If all objections
listed are not resolved, and/or if the revisions plans raise other objections, the
examiner will disapprove the application again and give the applicant a new
completed Notice of Objections. The applicant can again request a plan
examination appointment when revisions are ready.

b. If Self Certification of Objections is selected, DOB Technical Policy and

Procedure Notice #1/01, see Exhibit 3, allows the applicant to certify that all
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objections have been resolved on an Al-1 form, that is filed with a revised
application and plans. A DOB pian examiner then reviews the Al-1 to verify that
all objections that were on the Notice of Objections are listed there, verifies .the
required items are submitted, and approves the application. The examiner is not
required to evaluate whether the’vi'esolution of objections was done according to
applicable law. The extent of the s‘crutiny given the to the resolutions varies with
the examiner. No DOB procedure instructs examiners to evaluate statements
made on the Al-1 for their content. Notice #1/01 only instructs examiners to
verify that the Al-1 includes a response to each objection.

11. If Professional Certification is selected, the applicant certifies that the application and
plans are complete and in compliance with all applicable laws. The clerk who accepts
that application for filing only needs to verify that all required items are in the file. Upon
filing, no examination is performed by a DOB examiner at all, though in some cases a
review for compliance with zoning may be done, and the application may be audited at

some later date.

“~ Richard Nagan

S_worn to before me this
E day of September 2019

/ Notary Public ~ \

NOTARY PAULA Z, SEGAL
MUC.S'I'ATEOFNEWM
Registration
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T .' THE CIT7 OF NEW YORK )
HOUSIIG AND DEVELERMZINT ADMINISTRATION .
DEPART'MENT OF BUILDINGS
IPECTIVE NO. 2 OF 1975

DEPARTMEIMTAL MIMOIANDUM - DATE: © February 21, 1875

50: Borough Superintendents
FROM: Commissioner Jeremiah T. Walsh, P.E.

SUBJECT:  PLAN EXAMINATION AND BUILDING LAWS INTERPRETATIONS

‘ : Secticn C26-108.6 Adm. Code ) ..

* e

In order to minimize delays in approval of applications for
building permits and to expedite the iceuence of such permits,
examination of new building, alteration and building notice ap-
plications shall be limited to examination of applications and
plans for compliance with the Zoning Resolution ané with the re-’
:irements of the buliiding laws relating to egress and fire pro-
tection and with administrative reguireseats of the laws.
"The procedure takes cognizance of the professional standing of
architects and engineers and their responsibility and capability
to provide plans of buildings which are in compliance with law.

Plans 2re in development in architects' and engineers' offices
£or nmew bulllings and major alierations, for extended intervals,
£reguently of sevelal mounths duration before reaching a stage of

_ . sufiicient completion for filing with the Building Department.

-~ During such time, competent architects and engineers develcp the -
plans in compliance with the requirements of the building laws and
the instructions of clients. The structural design, and plans for
ventilation, heating and air conditioning are prepared by specialists
in respective elements of construction, men who are presumably cogni-
zant of code requirements, and who are aware of their professional
responsibility to protect the safety, health and welfare of the
public. Such plans mey be accepted as in compliance with law,
subject only to random, occasional spot checks after approval by
‘examiners of the Building Department. . <

Architects and engineers who may not be sufficiently familiar with
the building laws of this ‘city, or who may have a question as to
the interpretation of sections of the laws, may regquest complete
. examination ol the plans or may reguest examimation of only such
) -mdditional parts of the plans as they may consider to be in question.

. Additionally, eng.neering personnel of the Building Department will
-be designated in each boroush office to provide information to the
architects, engineers, owners, .builders, or other persons, who may
desire information concerning procedures or requirements of laws
or rules enforced by the department. :

- -
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Accordingly, the procedure below is hereby established for all
applications f£iled an and after March 3, 1975, pu:sdant‘to Section .
'€26-108.6 of the administrative Codz. Applications filed beZore

such Cate may be examingd under the precedure herein, upon written

request of the applicant.
PROCEDURE

A. PLAN EXAMINATION ' . ' ‘

For new building, alteration and building notice applications,
plan examination is to be restricted to examination of appli-:
cations and plans for compl;aace with the Zoning Resolution and

Yoo ¥V, £ bt Wee Vol Pwon - 1) onen
the LudR ..uav.a‘-..a e wac ....-.:.p-.'.‘. -.:a-l:...; law, vhare gppli-

ctable, "and thecse portions of the Brilding Code, the Multiple
Dwelling Law, and the Labor Law, which relate to egress and
£ire preventzon. ,

l. Exexmination under the 1968 code shell incluaé:

a. All applicable provisions of the zoninqhneéolution{

b. All pertinent sections of the Multiple Dwelling Law
- and Housing Maintenance Code and General City lLaw.

.- c. égress requirements of the Building Code in aArticie 6,
( Egress, and for places of assembly in Articie &, and
egress for special uses and occupancies in Article 7.

4. Fire protection and egress requirements of title 3 of
Article 1l of the Labor lLaw, and the Factory Exit Rules.
of tle Board of Standards and Appeals. where applicable
to factories.

e. Fire protection :cqui:ements of Articles 3, Occupancy
enéd Construction Classification, ¢, Buxld;ng Limitations,
5, Fixe Protection, 7, Special Uses, 8, Places of ..
DS Assembly, and 17, Fire Alarm and Extinguishing Equip-
ment, of Part II of Title C of the Buxld;ng Code. -

2. Applications which .come under the provisions of the 1938
Building Code shall be examihed for zoning and compliarnce
with applicable provisions of the Multiple Dwelling Law,
Housing Maintenance Code, and the lLabor lLaw. In addition,
such applications shall be examined for egress under
Articles 7, Egress, 13, Specizl Occupancies, and 18,
Places of Assembly, and for fire protection under Articles
4, Occupancy and Construction Classification, 5, Building
Restrictions, 11, Fire Resistive Construction, 16 Sprinklers,
and 17, Standpipes, of the 1538 Buxld;ng Code, and where ap-
: Pplicable under the provisions of the Labor Law and the Factory
( Exxtﬂaules'of the Board of Standaxds and Appeals.

G50
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3. Administrative Recuniremernts

. All applzcat;ons shall be examined for administrative
requirements such as completing infsrmation on appli-
cations, listinc of contrelled inspoctions, approvals
of other agencies and other reguirements, such as
sewer and highway approvals, landmark designations,
urban renewal approvals, and Health Department reco'ds,

etc.

: i 4. Recuested Examinations N B : oo .

a. Upon written request of the architect or .engineer
applicant, plans may be exzhined completely or in
part, for compliance with all applicable laws.. The
written reguest m2y be filed at the time the =p- :
piication is filed, or at any t;me before work is

completed.

b. Ccmplete ®xzminztion shall be made at the time of the
first examzna.zo", if requested prior to such exami-
nation, anc when reguested after the first examination,
the application shall be examined as an amendment,
with :eepect to backlog.

L c. Where obgept;ons to approval a:e found upon making the

' requested examination, zpproval shall not be issued
until ecmpliance with such cb;e»t;on:, or waiver by
those percons authozized to issue waivers. No permit
shall be issued for performance of work in the portion
of the structure for which objections remain. :

d. Occasional random spot checks, as reguired by the
Borough Superintendent, shall be made of applications
and plans that were approved and not completely
examined, to ascertain whether unexamined plans - -comply
with legel regquirements. Applicatzons shall be selected
for spot cherks afiter consultation and prior approval
of the Directecr of Operations as to fregquency and methci
-0f selection. Such routine spot checks shall be made

- .generally within thirty days of .the date of approval
of the spplication; however, examinations may be made
by the departmevt 2t any time upon receipt of complaints
or other evidence of non-compliance. Notice of any ob-
jections found shzll be sent proaptly to the applicant.
Failure to submit revised plans showing compliance with -
objectiens, within thirty days thereafter, will be cause

- . _ for revocation of approvai and pernit. When approved
: plans a.e found to be seriously deficient in matters

affecting public safety, the approval and permit shall
be revoked immediately by the Borough Superintendent or
Deputy Borough Superintendent, and the Director of . .
Operations shall be notified. . .

. . -~
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e. ‘Applications and plans filec¢ bty persons other than
architects and engineers, where legally permitted,
shall be exanined completely, regarcless of scope of

i plans.
- B. INTERPRSTATIONS OF LAVS ENFORCEZD BY THE DEPARTMENT OF -
' BUILDINGS ) '
The Borough Superintendent shzll designate éngineering
. members oi the borough staff to be available for interviews .
with persons seeking information as to procedures or
requirements or interpretations of the building laws. ' Such
persons shall aaswer telephone, written and personal in- - . :
quiries during all working hours of-the day. Where the.
nunber of interviews and telephone calls and letters warrants,
The perscnc €O assigned shkli.l cevote Iull time to this assign-
ment. When.regquested by the appiicant, such information shall
be in writing. - .
‘¢ /Z Y4
: eremian T. Walsh, P.E.
_ JTW/TVB/8% Commissioner
! CC: Exec. Staff Lo
- Engineers, Architects, . ’

Builders Societies

. 952
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